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31Cfl&tcbcil cfiT rfr=r ~ W Name & Address of the Appellant/ Respondent
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al anfh za rft amt sriits rra mar & m cf6 ~~ cf> >ffu ~mR-l?.Tfu ~
aaTg ng Fer arf@at at aria zu grterv 3rd gt cfTT x=rcITTTT % I·

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way : ·

'+fffif~ "cbT~a-TUT 3ITTG'1
Revision application to Government of India :

0

(«) a4a snaa yen 3nf@/fzu, 1994 ct'!" tfRT 3rat Rt4 sag ;mi # 6fR i q@tar Irr "cbl"
sq-ent a er ucg# a 3inf gr@teru an4a 3efh fa, qt«war, f4a rinrcu, tu«a fr,
a)ft if5r, fha {haa, via mwf, { fact : 110001 "cbl" cB'l" \ifFlT~ 1
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) ~ ~ cBl" "ITTf.i cf> l=JTlIB # ~ ~ "ITTf.i cblx\'.Sll,i °ff ~ "f!O-Sl1llx ?:TT~ cblx\'.Sll,i # ?:TT fcnffl
aagrn aw musrr imn a g mf i, zu fat sroerir at suer i ark as fa#t arar
# m ~ •f!0-s1•11x #'ITT~ ct'!"~ cf> cITxR ~ 'ITTI
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(a) ra # ate fat rg zu 5er afRa m w za HT a Ra~fur i suzitr zre n
ml3ll zca # fa # 1W@ # 'Gil' ana ar f@ft lg, zr 7er Pl£11Rlc1 % 1

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(+) af? zyrec cfi"f pram fag Rama a are (4ua zu pr at) fuf fur ,rm l=l1c1" ?1"1 ~NER( .
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(c) In- case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. '

3if nraa #t Ire yea # :f@Ff # f ul sq@h ifs mrI ctr lTt -@" ail ha nr uit gr
arr gi frm qaf 3gr, r4la cf> mxr i:rrft'f err ~ iTT .:rr me; if f@a 3rf@rfrm (i.2) 1998
tTRT 109 "ITTxl~ ~ lfC! "ITTI

(d)

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

a4trUna zye (sr@ta ) Parral, 2oo1 #$ fu g cf) 3@<@ fclPJf4l'c ~~ ~-8 if err "ITTctm
if. mit=r~cf>~~~~~ cfI-.=r -i:rm cf) fa pea-3ml vi 3rfla 3r?gr at err-err
,fii #a r; Ufa 34a faintut ale1a arr gral g. ml qngff iasfa err 35z
Rt'.11ffi'f "CJfl" cf1 :f[cfR cf> ~ cf1 Wti.:r €tr-o arar #t IR sf el#t alRzy

The above application shall be made in duplicate in Form No. EA-8 as specified under Q
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf#a 34aa #rr ui iaraaga era sq?t zara a "ITT cTT ffl 200/- "C!fm :f@Ff
al ulg aj uef iaa vm ya era unr "ITT ill 1 ooo/ - ctr "C!fm :f@Ff ctr ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tar zyca, a€tu area zycs vi arm ar@ta nrn@raw a uR r@Ga.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a&ta sn zyca 3rf@fr, 1944 ctr tTRT 35-#1/35-~ cf> 3Wh=r:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

() affaur qcia if@r ft ma it yeas, hasu zyen ya var arf)tr mrznf@raw
ctr fcrm-~ irx=c ~ rf. 3. 3lN. #. g, { Rec4 al ga

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(a) afR 4Roa 2 (1)a aa; 31a # srarat #t sr@a, sr4tit a mm v#tar zyc, a€ta
Una zen gi tara 3r@lair +nznf@raw1 (Rrec) al uf?a 2ft1 f)fem, 1srrara i si-20,
~ t5tff4e.<:>1 cbA.tl\iO-s, irmufr rfll"'<" , ~l5l-Ji:;l~Ic;-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

(2) ala sara yea (3r4ta ) Pura), 2oo1 at err o sirf rua g-3 # fefffRa f; 3/IT
37414tq Inf@rajal 1{ 3rft a fcffia 3Nlcif ~ ~ ~ qfr 'i:fR Reif fa sf surd zye
ctr 1'Jtrr, 5lfM ctr +WT 3ITT wrrm ·Tzar if u, 5 G7TI ZIT B"'{ffi cpq -@" cJ"ITT "Wf"C! 1 ooo/ - "C!fm '+lul:i~-.....
6Pfl I "GfITT~~ ctr "l'filT, 5lfM ctr "l'fT1T 3ITT WITTlT ·Tan if 6u; 5 ala zr 50 "C'lruf
~ 5000/ - Tifm ~ "i5'rfr I usi sara zca at "l'filT, 5lfM c&'i" "l'fT1T 3ITT WITTlT 1fllT ,--,,,--,l>=-c~~-..l-'~

~ m B"'{ffi "G'lflci1 -@" cJ"ITT "Wf"C! 10000/- {Jfm ~ irfr I ctr {Jfm ~ xfu-tx-e.lx
arfhia a rue a i viir atat zr ggz em # fa4h 7f 1du~a ta
moo cp1 ITT u'lii '3"cR'f~ cJfr lflo ft-QIB t I
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Ciehtralr Excise(Ap'petl) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) af? za 3lg i a{ pa 3m?gii amt @hr ? at r@ta pa it a f; uh ar gr rfrir a fhzu um a1Reg z aa a zha g ft f far udh arf aa a ft zaenRenf 3rf#la
zmnTf@erau at va 38tr zn €u var al va 3m4a fhu urat &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

(4)

(5)

urn1au gyca 3tf@nm 197o zrnt igi)fr t 3rqf--4 3Wffi frrclfur fcITT[ ~ '3'crn 3WfcR <TTe arr?gr zqenfenf fvfr ,f@rant a am?gr i a g@ta at vs ff tR xii.6.50 Iffi qj"f rl!llllC'lll ~

ftcl;c "C'l<TT lfRT ~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

za 3it iaf@a mai at fiarwaa fuii at sit sh ear naffa fht urar ? uil#ye,
a8laUna en qi hara 374lat =nrznf@raw1 (ra[Raf@r) frn:r:r, 1982 ~~ t I

Attention in invited to the rules covering these and other related matter contended in the ·
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) t# zycas, a€tu war«a zyca vi hara 3rf1#ta nraf@raw (fre), # 4fa ar@al # i
aacr iar (Demand) gd is (Penalty) n1 10% qa srm aat 3@art? 1zaif, 3f@sawqa5a 1o ls
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

a4tr3qr era3ilaraa3ii, enf@a ?tar "a+car frzit"(Duty Demanded) 
.:,

(i) (Section) ITT' 11Dhaaff ufr;
(ii) ~~~sITT5c cfi'r '{ml";

0 (iii) ~sITT5c~ cfi f.=twr 6 cfi~~uffi.

e> zqguas'fasr4' i uztuasRtaar ii, 3rl' arRuaa hfua sraacf@zr rare." " .::, "

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

gr of i ,gr a2r # ,f 3r4hr if@easur a ma szi ercas 3rrar erca z avg faafR gt at sinz
arc ra a# 10%3a1aail szi #aa au far@a gt aa avg # 1037a1arc T Rt a uaft ?

.:, .:, .:,

In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty ---~
alone is in dispute." . ~wER ,,i;, •
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ORDER-IN-APPEAL

M/s. Metrochem Industries Ltd (Unit-II) (Now Mis. Metro Global Limited (Unit-I), Plot

No.472-475 and 489-492, Phase-II, GIDC, Vatva, Ahmedabad (hereinafter referred to as the

appellant)has filed this appeal against OIO No. 20/CX-I Ahmd/JC/PMR/2015 dated 27.05.2015,

passed by the Joint Commissioner, Central Excise, Ahmedabad-I (hereinafter referred to as the

"adjudicating authority").

2. The facts- in brief are that during the course ofaudit pertaining to the period from January,

2011 to March, 2012, it was observed that the appellant had availed CENVAT credit of

Rs.14,89,907/- paid on the foreign bank charges based on invoices issued by their Head Office

[which was registered with the department as an Input Service Distributor (ISD)]. This amount of

Rs.14,89,907/- was paid by the appellant vide challans dated 23.04.2011 and 21.07.2011 based on

an earlier objection raised by Audit which had examined the records for the period from March,

2008 to December, 2010, wherein the objection raised was that the appellant had not paid service

tax on charges deducted by the Foreign (Overseas) Bank, taxable under Section 66A ofthe Finance

Act, 1994, relating to exports done by the appellant's erstwhile unit, based at Baroda, during the

years 2006-07 to 2008-09. Appellant's manufacturing unit at Baroda was demerged/ sold to M/s.

Huntsman· Group and aresulting company namely, M/s. Baroda Textile Effects Ltd. was fonned.

The demerger was approved by the Hon'ble High Court ofGujarat vide order dated 11.6.2009 and

the ownership ofthe Baroda unit changed w.e.f. 21.06.2009.

3. The Head Office of the appellant, after payment of service tax on the audit objection,

supra, obtained registration as 'Input Service Distributor' on 29.8.2011 and thereafter distributed

the said credit to the appellant. The audit objected to the availment of CENVAT Credit on the

ground that said credit of service tax paid on the foreign bank charges pertained to the erstwhile

Baroda unit, which was sold, and was not a part of the appellant at the time of obtaining ISD

registration.

4. A show cause notice dated 30.10.2014 was issued to the appellant, inter alia, demanding

recovery of the CENVAT credit wrongly availed along with interest. The notice also proposed

penalty under Rule 15(2) of the CENVAT Credit Rules, 2004 read with Section 1 lAC{b) of the

Central Excise Act, 1944. Vide the aforementioned OIO dated 27.5.2015, the adjudicating

authority confinned the demand along with interest and also imposed penalty on the appellant.

0

0

i)

ii)

Aggrieved, the appellant has filed this appeal mainly on the following grounds:

that the impugned order is a non-speaking order; that, once the department took a stand that the
Head Office of the appellant was liable to pay Service Tax on the services rendered by the Baroda
Unit, in respect of the period prior to demerger, the availment of CENVAT credit on the same,
cannot be disallowed on the ground that the Baroda unit had demerged in 2009.

as per the Order of the Hon'ble High Court of Gujarat, the contractual agreement with Mis. B
Textile Effects Limited was only to indemnify against the prior period tax liability; that, ther



0

0
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· · : ·a • sos4k'the ms1stence of the department to pay service tax was incorrect and against the contractual
liability ofthe appellant.

iii) they had correctly availed credit based on ISD invoice as per the provisions ofRule 9(1) (g) of the
CENVAT Credit Rules, 2004 and Rule 4A ofthe Service Tax Rules, 1994.

iv) Service Tax amounting to Rs.14,89,907/- was not payable on the charges deducted by the Foreign
(Overseas) Bank for the remittance ofthe export proceeds, pertaining to the exports made from the
BarodaUnit.

v) as they had no intention to evade payment ofexcise duty, no interest is chargeable and no penalty
can be imposed.

v) In view ofthe above, they requested to set aside the impugned OIO.

6. Personal hearing in the matter was held on 26.7.2016. Advocate, Ms. Priyanka Kalwani

and Mr. Sunil Desai, Dy. General Manager, appeared on behalfofthe appellant. They reiterated the

submission advanced in their grounds of appeal and relied upon the High Court judgement in the

case ofDoshion Ltd. reported at [2016(41)STR 884(Guj)].

7. I have gone through the fact ofthe case, the appellant's grounds ofappeal, and submissions

at the time of personal hearing. The primary issue to be decided in this appeal is whether the

CENVAT credit availed by the appellant based on the invoice issued by the ISD in respect' of

service tax paid on. exports made by their erstwhile Baroda unit, is correct?

8. The appellant had obtained centralized Service Tax registration for all the three

manufacturing units [which included the Baroda unit] and maintained common accounting system

of the three units at their head office located at 505/506, 'Surya Rath', Near White· House,

Panchvati, Ellibridge, Ahmedabad. Ellisbridge. The Baroda unit, in the mean time was sold to the

Huntsman Group in July, 2009, and the ownership ofthe Baroda unit changed w.e.f. 21.06.2009.

9. The appellant while challenging the impugned OIO has contended that their Head Office

was not required to pay the service tax in the first instance and that the credit was correctly availed

ymce payment of service tax is not in dispute.

10. Whether the appellant was liable to service tax is presently not within the scope of the

notice. The notice is only challenging the availment of CENVAT Credit, which was an act

subsequent to the payment of service tax by the Head Office. Further, it is also a fact that the Head

office of the appellant after discharging the service tax, which as per the appellant's say was not

required to be paid, had never challenged the payment.

11. It is observed that the appellant had taken registration under the category of Input Service

Distributor(ISD) on 29.8.2011. ISD as defined under Rule 2(m) of the CENVAT Credit Rules,

2004, is an office of the manufacturer/producer of final products or the provider of output service,

which receives invoices issued under Rule 4A of the Service Tax Rules, 1994 towards purchase of
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input services and issues invoice/bill/challan for the purpose ofdistributing credit ofthe service tax

paid on the said input services to such manufacturer/ producer or service provider. Rule 3(1) of the

Service Tax (Registration of Special Category of Persons) Rules, 2005 requires an ISD to obtain

registration with the department. On going through the form ST-2 it is observed that the Baroda

unit does not figure under "Address ofall the premisesfrom where taxable services are provided or

intended to be provided and under "Address of premises to which credit of input service is

distributed or intended to be distributed'. It is a fact that when appellant had obtained ISD

Registration in 2011, the Baroda unit was not under its ownership, as it was sold in 2009 itself.

Therefore, the Head office of the appellant, as an ISD, could not have distributed the CENVAT

credit pertaining to its erstwhile Baroda unit which did not figure either under the premises from

where taxable services are provided or intended to be provided or under premises to which credit

of input service is distributed or intended to be distributed.

12. There are plethora ofjudgements including the judgement ofHigh Court ofGujarat in the

case of M/s. Doshion [2016(41)STR 884(Guj)] referred to by the appellant during personal

hearing, holding that there was no requirement ofdistributing CENVAT credit of input services on

pro rata basis to various units during the relevant period and that the omission to take registration

as ISD is only a procedural lapse. It is a fairly settled law that assessee should not be deprived of

benefits of CENVAT scheme for procedural lapses or defects. However, Hon'ble Supreme Court,

in case of Mangalore Chemicals & Fertilizers Ltd [1991(55) ELT 437], observed that there is a

distinction between procedural condition of a technical nature and substantive condition. Non

observance of former is condonable while that ofa latter is not condonable. Hon'ble Tribunals and

Courts have followed this principle. In this case, Revenue's contention is that the since the

erstwhile Baroda unit ofthe appellant is no longer covered under the ISD registration on account of

it being sold much earlier, the disputed credit in respect of service tax paid for exports effected by

the Baroda Unit, should accrue to the said unit only and cannot be distributed by the head office of

the appellant to its other units. This distribution, being a non-observance of a condition of

substantive nature, cannot be condoned. Rule 7 of the said rules provides for distribution by an

Input Service Distributor. As the Baroda unit was not part of the Input Service Distributor, the

question ofdistribution through Rule 7 does not arise.

13. Argument of the appellant that extended period is not applicable in this case and that no

interest and penalty is imposable has already been addressed by the original adjudicating authority.

Yt is observed that at no point of time the appellant had disclosed the availment ofCENVAT credit

of Service Tax on Foreign (Overseas) Bank charges to the department. The availment of credit

came to the knowledge only during the course of audit. Hence, I uphold the confirmation of the

demand by invoking the extended period. In fact most of the contentions raised by the appellant in

the grounds of appeal are akin to those raised before the adjudicating authority, which have been

properly addressed in the Order-in-Original.

0

0
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• •14. In view of the above observations, I uphold the Order of the adjudicating authority and

reject the appeal filed by the appellant. The appeal stands disposed off accordingly.

Date: 22.08.2016

(Vin ukose)
Superintendent (Appeal-I)
Central Excise
Ahmedabad

BYR.P.A.D.

To,

Mis. Metrochem Industries, Unit-II,
Plot No.472-475 & 489-492, Phase-II,
GIDC, Vatva,
Ahmedabad

Copy To:

- Hij:'

~

@"
(Abhai u i(Srivastav)
Commissioner (Appeal-I)

Central Excise, Ahmedabad

1. The ChiefCommissioner, Central Excise, Ahmedabad Zone, Ahmedabad.
2. The Principal Commissioner, Central Excise, Ahmedabad-I.
3. The Deputy/Assistant Commissioner, Central Excise Division III, Ahmedabad-I.
4. Jhe Additional Commissioner, System-Ahmedabad
_5 Guard File.

6. P.A. File.




